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Green Claims vs. Unfair Commercial Practices Directive

EU regulation is currently improving the informative value of environmental claims to consumers and making
them more transparent. The EU Consumer Empowerment Directive (EmpCo) was adopted in 2024 to pre-
vent greenwashing, among other things. The EmpCo Directive supplements the existing EU Directive on Un-
fair Commercial Practices (UCPD) to include the aspect of environmental claims — and is currently being
transposed into national law. In future, general environmental claims will be prohibited if they are not sub-
stantiated. In addition, statements that claim neutral or positive environmental effects based on the compen-
sation of greenhouse gas emissions are no longer permitted. The EU is now seeking to supplement these —
important but already adopted — requirements with the Green Claims Directive (GCD), which is currently in
the trilogue of the institutions.

The necessary requirements for environmental claims have been sufficiently defined by the recently adopted
EU Consumer Empowerment Directive (EmpCo). The Green Claims Directive will not only lead to superflu-
ous double regulation but will also create legal uncertainty due to inconsistencies between the legal acts,
which must now be avoided.

The problem in detail

The Unfair Commercial Practices Directive (UCPD) and the proposed Green Claims Directive (GCD) are
based on a common definition of environmental claims: they cover all claims that are not mandatory and are
intended to convey a positive (or no) environmental impact in the context of commercial communication.?!
However, while the EmpCo extension now provides the UCPD with guidelines for “generic environmental
claims”, the GCD refers to “explicit environmental claims”. This differentiation, which initially seems under-
standable, does not work in practice, as the regulatory areas overlap, and it is not possible to determine in
which specific cases which requirements apply.

Double regulation

Lack of delimitation of definitions and scope: The definitions of “generic” and “explicit” environ-
mental claims (regardless of which proposed definition is chosen regarding the GCD) are not delimited.
In practice, it is not possible to clearly determine when a statement is to be classified as “generic” and
when as “explicit”. The result will be great legal uncertainty for companies. This means that, in case of
doubt, companies considering environmental statements would have to fulfil both the requirements of the
UCPD and the GCD in order to meet the legal requirements.

UCPD Art. 2 p) GCD Art. 2

“generic environmental claim” means any Commission Proposal

environmental claim made in written or oral “explicit environmental claim” means an environmental claim
form, including through audiovisual media, that | that is in textual form or contained in an environmental label

is not included on a sustainability label and Council Mandate

where the specification of the claim is not pro- | “explicit environmental claim” means an environmental claim
vided in clear and prominent terms on the made in written form or orally, including through audiovisual
same medium media, excluding environmental labels

(Table 1 Definitions)

1 “environmental claim” means any message or representation which is not mandatory under Union or national law, in any form, includ-

ing text, pictorial, graphic or symbolic representation, such as labels, brand names, company names or product names, in the context of
a commercial communication, and which states or implies that a product, product category, brand or trader has a positive or zero impact
on the environment or is less damaging to the environment than other products, product categories, brands or traders, or has improved

its impact over time (Art. 2 (o) UCP, Art. 2 GCD-proposal)
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Double regulation of misleading business practices: The UCPD specifies which commercial practices
are considered misleading and are therefore prohibited. The EmpCo Directive, on the one hand, supple-
ments the list of these unlawful practices by adding the aspect of environmental claims. On the other
hand, the UCPD prohibits claims that mislead consumers or are likely to do so, irrespective of the refer-
ence to environmental performance. The legal framework is therefore already clearly and comprehen-
sively regulated in the UCPD. Nevertheless, both the Commission's proposal of the GCD (Art. 5 (8)) and
the positions of the Council (Art. 5 (10)) and Parliament (Art. 5 (8)) provide the possibility of adopting fur-
ther delegated acts to prevent misleading practices. The consequence would be further requirements that
are not needed in view of the existing regulation by the UCPD, and which would result in further double
regulation and legal uncertainty.

Contradictions between the legal acts

The definitions of environmental claims are not coherent. In contrast to the UCPD, the GCD covers
the communication of environmental claims independently of a purchasing context. However, this differ-
ence is not reflected in the scope. As a result, the GCD (see Table 1) would cover all written or oral state-
ments made by company representatives, regardless of context and intended purpose, whereas the
scope of the UCPD is much more limited.

Environmental statements may be permitted under the GCD but prohibited under the UCPD: This is
due to contradictory requirements for localisation of the evidence. The UCPD stipulates that both the en-
vironmental claim itself and its substantiation must be made using the same medium. The GCD, in con-
trast, makes no such requirement. The communication of an environmental statement permitted under
the GCD could therefore violate the UCPD if the statement and its substantiation are not published via the
same medium.

Requirements for environmental performance are contradictory: According to the UCPD, no generic
environmental claims may be made if no outstanding environmental performance can be demonstrated
(Annex 4a). On this point, the UCPD clearly goes beyond the requirements of the GCD: The GCD, on the
other hand, does not require outstanding environmental performance. If statements are justified or certi-
fied in accordance with GCD requirements, they are permitted.

Different requirements regarding future environmental performance: While the UCPD only permits
environmental statements with reference to future environmental performance if clear evidence is pro-
vided and third-party certification is obtained, the GCD Commission proposal for explicit environmental
statements only provides a time-limited obligation to improve the company's activities.

UCPD Art. 6: A commercial practice shall also be regarded as mis- | GCD Commission Proposal Art. 2
leading if:
Abs. 2 d) making an environmental claim related to future environ- | Where the explicit environmental claim is
mental performance without clear, objective, publicly available and | related to future environmental perfor-
verifiable commitments set out in a detailed and realistic imple- mance of a product or trader it shall include
mentation plan that includes measurable and time-bound targets a time-bound commitment for improve-

and other relevant elements necessary to support its implementa- | ments inside own operations and value
tion, such as allocation of resources, and that is regularly verified chains.

by an independent third party expert, whose findings are made

available to consumers
(Table 2 environmental performance)

Conclusion: Green Claims Directive not necessary, but problematic

The Green Claims Directive was intended to create legal certainty for both consumers and companies. In
practice, it not only fails to meet this objective, but also leads to legal uncertainty and a lack of transparency.
The necessary requirements for environmental claims in consumer communication are already completely
regulated by the UCPD Directive, which has been supplemented by the EmpCo regulations. As explained
above, the Green Claims Directive leads to contradictions and duplicate regulations.



In addition to the UCPD, there are other EU legal acts that regulate environmental claims. There is a risk of
further double regulations or contradictions if these are not carefully examined and appropriately delimited.
For example, art. 14 of the Packaging and Packaging Waste Regulation (PPWR), which recently came
into force, sets out clear rules for the substantiation of environmental claims (according to the UCPD defini-
tion) in connection with packaging and requires proof in the technical documentation.

In view of the ongoing trilogue negotiations on the Green Claims Directive, there is still time and opportunity
to prevent this. This opportunity should be seized and the GCD should be waived.
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